Nixon Ends Court Checks 
With the Bar Association 



By FRED P. GRAHAM OCT 2 2 1971 

Special to The New York Time* [ 

WASHINGTON, Oct. 21— The Nixon Administration 
abruptly terminated tonight its agreement to check the ju- 
dicial qualifications of potential Supreme Court nominees 

with the American Bar Asso- 
ciation before formally ap- 
pointing them to the Court. 

Citing premature “unauthor- 
ied disclosures” of the names 
of individuals under considera- 
tion for the Supreme Court 
appointments, Attorney General 
John N. Mitchell informed the 
bar association by letter to- 


The text of Mitchell letter 
is printed on Page 24. 


night that “the only fair and 
proper course” is to return to 
the Nixon Administration’s 
earlier practice of checking 
with the association after 
nominations have been an- 
nounced. 



The letter from Mr. Mitchell 
followed numerous expressions 
of chagrin from the Adminis- 
’ tration in recent days over 
! the newspaper leaks about 
. names referred to the bar as- 
. sociation and over additional 
publicity about the A.B.A. 
officials* reported dismay 
at the quality of potential 
nominees. 

However, the letter was re- 
leased only minutes after the 
President bowed to an A.B.A. 
committee's disapproval of ! 
the two top candidates whose 
names he had submitted for 
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evaluation of judicial qualifi- 
cations. 

Instead, Mr. Nixon nomi- 
nated two men who are 
widely respected in the legal 
profession, and who are 
likely to win the bar commit- 
tee’s highest rating — Lewis 
F. Powell Jr. and William H. 
Rehnquist. This appeared to 
have put the committee in 
the position of having lost 
the battle and won the war. 
In his letter Mr. Mitchell said 
that the leaks came “despite 
the best efforts of the commit- 
tee,” but he said that neverthe 
less they “can be particularly 
unfair to a person whose name 
may have been referred to your 
committee but who may not be 
nominated to the court.' 

Inevitably, he said, “there 
will always be speculation that 
his or her fellow lawyers found 
something negative in the sub- 
ject’s character or professional 
qualifications, and there is no 
way that the subject can coun- 
teract it” 

The relationship between the 
Nixon Administration and the 
bar association, a relationship 
denounced by pundits and 
Democrats a year ago as a 
“sweetheart” arrnagement, has 
clearly turned sour now. r 

Last week, during a White 
House strategy session on 
what to do abput the associa- 
tion’s reservations about the 
quality of Mr. Nixon’s proposed 
nominees, Mr. Nixon used a 
four-letter word to suggest 
what to do about the A.B.A., 
and his remark has become 
the quote-of-the-week in gos- 
sipy Washington. 

Bar association officials, on 
the other hand, have grumbled 
that the Nioxon Administration 
bungled the abortive nomina- 
tion of Representative Richard 
H. Poff by not floating a 
“smoke screen” of other names 
to cushion him from the pres- 
sures that eventually drove 
him to withdraw his name 
Leaks by Panel Denied 
They also insist that people 
in the Government, and not 
the A.B.A. Committee on the 
Federal Judiciary, are respon- 
sible for the leaks of inofr- 
mation about candidates. They 
are therefore bitter about such 
attacks as Senator James 0. 
eastland’s charge today that 
■he A.B.A. group demonstrated 
‘a low standard of ethics” by 
acting as “a sieve, which leaks 
tbe President's intentions to 
the press.” 

The deterioration of this re- 
lationship was ilaced with iron- 
ies that, in retrospect, appear 
to be the almost inevitable by- 
product of such partnerships 
between Government and pri- 
vate groups. 


For it became clear that the 
partnership wa& not based upon 
an identity of interest, but that 
each hoped to gain in some way 
that, as it turned out, was not 
necessarily in the interest of 
the other. 

The Early Nominations 
When President Nixon made 
his early Supreme Court nomi- 
nations he did not follow his 
recent predecessors* custom by 
asking for a quick evaluation 
from the bar association com- 
mittee before naming nominees. 
But after his nominations of 
Clement F. Haynsworth Jr. and 
G. Harrold Carswell drew op- 
position from many lawyers and 
failed in the Senate, Attorney 
General John N. Mitchell an- 
nounced last summer that he 
would obtain the committee’s 
evaluation of any potential 
nominees before he recommend- 
ed their names to the President. 

The first irony came when 
the bar association which had 
been accused of being a patsy 
for any any candidate served 
up by a President, suddenly 
got tough. Critics who branded 
the group a “rubber stamp” 
committee were quick to note 
that its chairman is Lawrence 
E. Walsh of New York, who 
previously served as Mr. 
Nixon's personal representative 
at the Paris peace talks. 

The bar committee had been 
evaluating candidates since the 
Eisenhower years, and had 
never brought itself to label 
a person “not qualified” who 
had been nominated to the 
Supreme Court by a President. 

But recently the t>ar asso- 
ciation supplemented its yes- 
or-no grading system to insert 
a middle category: “Not op- 
posed.” The creation of this cat- 
egory of “minimally qualified” 
nominees steeled the committee 
to contemplate actually not giv- 
ing a President’s Supreme Court 
selection the bar association’s 
approval. Moreover, the com- 
mittee had been sorely em- 
barrassed when it gave its ap- 
proval to Judges Haynsworth 
and Carswell, only to see both 
rejected by the Senate. 

Magnet for Criticism 
The second irony came when 
the bar committee, in the 
course of testing legal opinion, 
became a magnet for criticism 
against potential Nixon nomi- 
nees. The names of candidates 
inevitably became public knowl- 
edge when the committee solic- 
ited lawyers* thoughts, and at 
last critics had a focus for their 
complaints. Telegrams, state- 
ments and letters of criticism 
were showered on the commit- 
tee, and then leaked to the 
press. 

Another irony arose when 
President Nixon, having chosen 
to pick the A.B.A. 's brains on 
his potential nominees, felt that 
the bar association was usurp- 
ing the Government’s constitu- 
tional prerogatives when the 
committee concluded that his 
choices wouldn’t do. 


